FERIKES & BLEYNAT, PLLC

Attorneys at Law

JOSEPH A. FERIKES

E-mail: josephferikes@charternet

EDWARD L. BLEYNAT, JR.
E-mail: edbleynat@aol.com

October 21, 2010 SUSAN L. EVANS

E-mail: susan_evans@live.com

Via FEDEX

Melissa Ferlita

Resort Manager

Pro Management of North Carolina
Located in the Hearthstone Center
448 Highway 64 West; Suite 2
Cashiers, NC 28717

Re: Toxaway Views Homeowners Association, Inc. v. Toxaway Views, Inc.; John
Anthony Fister, lll and Jeanette Kay Fisher, General Court of Justice, Superior
Court Division, Transylvania County, File No. 07 CVS 589

Dear Melissa:

Accompanying this letter please find executed settlement documents in the
referenced matter. They include a fully executed Settlement Agreement and Release
(“Release”), which forms the basis of the entire settlement agreement; a number of
attachments; the original Supplemental Declaration and Restatement of Declarant
Rights for Toxaway Views Condominium (“Supplemental Declaration”); and copies of
court filings.

With respect to the Release, attachments are as follows:

1. Exhibit 1 is a copy of the Memorandum of Mediated Settlement, which in
turn contains its own exhibits. It is supplemented and modified by other
settlement documents.

2. Exhibit 2 is a document styled “Clarifications to the Memorandum of
Mediated Settiement”, which cures some technical items from the
Memorandum of Mediated Settlement, and which is signed in
counterparts.

3. Exhibit 3 is a copy of the Supplemental Declaration. The exhibit number is
stricken through. The reason is that the original Supplemental Declaration
was recorded with the Register of Deeds, not as an exhibit to anything,
but rather as a free standing document. Thus, the exhibit number was
stricken to prepare this document for registration.

Twenty-One Broad Street ¢ Asheville, North Carolina 28801
Telephone: (828) 251-1588 » Facsimile: (828) 251-2214
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In addition, | am providing file-stamped court filings. One is a Notice of
Cancellation of Lis Pendens. We filed the Notices of Lis Pendens to keep the Fishers
from trying to sell condominium property in a way by which they might have avoided the
sold property being subjected to the Supplemental Declaration and to our settlement
terms, thereby driving up the price for the land they were trying to sell (at least in
theory) while taking their chances on further litigation. The cancellation is now required,
as the lawsuit to which it was related has been resoclved by filing the Stipulation of
Voluntary Dismissal.

The enclosed Stipulation of Voluntary Dismissal with Prejudice of the lawsuit
draws the litigation to a close, much as a judgment would after a trial.

The Supplemental Declaration has different standards for courthouse filing - -
maybe also for your own filing - - than typical suit papers. For instance, it should be-
properly viewed as a condominium document rather than a simple settlement
document. The original (which contains the recording sticker from the Register of
Deeds on the upper right hand corner) is enclosed.

It is my understanding that you will cause these papers to be scanned and sent
to members of the TVHA Board.

I will hold the file open for remitting settlement funds to you, while allowing time
for Mr. Dungan’s own funds on the sanctions settiement to clear our trust account. We
will need to be in communication next week about disposition of funds and rendering a
final bill.

Please contact me with any questions.

Very truly yours,

7 Jte AL

Edward L. Bleynat, Jr.

ELB/dd
encls.

cc w/o encls: Dan Harless
Molly Granger
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STATE OF NORTH CAROLINA

TRANSYLVANIA COUNTY SETTLEMENT AGREEMENT AND RELEASE

THIS SETTLEMEN%@REEMENT AND RELEASE (“Agreement” or “Release”)
is executed this the .71 day of 5251/) ﬂm{z 2010 by and between

Toxaway Views Homeowners Association, Inc. (“plaintiff’, “the Association” or “TVHA”),

on the one hand, and Toxaway Views, Inc. ('TVI"), Anthony Fisher, ill {*Mr. Fisher"),
and Jeannette K. Fisher (“Mrs. Fisher”) on the other hand. TVI, Mr. Fisher and Mrs.
Fisher are sometimes collectively called “defendants” herein. Plaintiff and defendants
are sometimes collectively described as “the Parties” herein.

WITNESSETH

WHEREAS, TVHA is a North Carolina not-for-profit corporation organized and
existing under the Non-profit Corporation Act and Unit Ownership Act, whose members
include property owners in the Toxaway Views Condominium Complex situaied in
Transylvania County, North Carolina (sometimes, “Toxaway Views Complex” or “the
Condominium Complex™), and

WHEREAS, _Wi is a North Carolina corporation with its office and principal place
of business in Transylvania Coun’(y, North Carolina, which at relevant times has
engaged in the development of the Toxaway Views Complex; and

WHEREAS, Mr. Fisher and/or Mrs. FFisher, husband and wife, have, at relevant
times, owned and/or operated TVI; and

WHEREAS, TVI enfered into various real estate and other transactions with
members of the Association, and/or their predecessors in interest; and

WHEREAS, TVI from time to time performed various construction and



maintenance activitics on the Toxaway Views Complex; and

WHEREAS, the transactions and aclivities described above have affected the
Association and its members; and

WHEREAS, the Association (“plaintiff’) filed a lawsuit on or about 11 December
2007 in Superior Court, Transylvania County, bearing file no. 07 CVS 589 (“the Lawsuit” |
or “Civil Action®) to bring claims in litigation and to seek resolution of the parties’
disputes; and

WHEREAS, all TVI, Mr. Fisher, and Mrs. Fisher ("defendants”) have raised
defenses in the Givil Action; and |

WHEREAS, one or more of the defendants have made counterclaims against
TVHA in the Civil Action; and

WHEREAS, the Parties have conducted discovery, had settlement discussions,
and engaged in a mediated settlement conference to resolve this matter; and

WHEREAS, the Parties do not desire to continue to litigate these issues; and

WHEREAS, the Parties have agreed to settle their dispute pursuant to the terms
set forth in the Memorandum of Mediated Seftlement, entered into on 29 June 2009
("the Memorandum of Mediated Settlement”), a copy of which is attached hereto as
Exhibit 1, incorporated herein by reference, and made part and parcel of this
Agreement; and

WHEREAS, the Parties have agreed to certain clerical revisions to the
Memorandum of Mediated Settlement as incorporated into paragraphs 1, 8, and 13 of
the document captioned Clarifications to the Memorandum of Mediated Setllement
(“the Clarifications™), a copy of which is attached hereto as Exhibit 2, and the language
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which does not go to the substance of the Memorandum of Mediated Settlement, but to
its form; and |

WHEREAS, the Memorandum of Mediatéd Settlement with the Clarifications
shall still be described as the Memorandum of Mediated Settlement below, unless
context indicates otherwise; and

WHEREAS, the Parties have discharged or are discharging their dbligations set
forth in the Memorandum of Mediated Settlement; and

WHEREAS, ceriain of those duties are reflected in the completion of a survey
that has been recorded or will be recorded in the Transylvania County Registry and in
certain quit claim deeds that have been executed or will be executed by TV| and/or the
Fishers; and

WHEREAS, other such duties have been discharged or will be discharged as are
more specifically described in that certain Supplemental Declaration and Restatement
of Declarant Rights for Toxaway Views Condominium, a copy of which is attached
hereto as Exhibit 3, which has been recorded or will be recorded in the Transylvania
County Registry,

NOW, THEREFORE, for and in consideration of the mutual covenants,
promises, and actions set forth below, and other good and valuable consideration, the
sufficiency of which is hereby acknowledged, the Parties enter into this Settlement
Agreement and Release, and do hereby agree as follows:

1. The Parties have complied or will comply with any and all provisions of

the Memorandum of Mediated Settlement, attached hereto and made a

part of this Release;



2}

In considgration of the Parties' mutua! promises, defendanis do heraby

i)

rslease the Association, along with itz mambers, agents, successors, assigns,
neirs and representatives, from any and all claims, actions, causes of action,
demands, damages, costs, intarest, judgments, exvensss, labiliias, altomeys'
fees and legal costs of any nature whatsoevar through this date June 29, 2008,
and as amended with respect to Paragraphs 1, 8, and 13 of the Memorandum as
set out in the July 15, 2009, letter from Declarant's ajtorngy and as agraad to by all
,{aarties, including, without limitation, any and all claims, known and unknown,
arising out of, or connectad with, the Condominium Complex described abovs,
inc!uéing those events as alleged in the Lawsuit. This Releasa is not

an acknowledgment of liability by the Association, by whom liabilily is

expressly denied. Rather, it 18 an act by the Parties to resolve the controversy, {0
draw litigation to a close, and o terminate the Civil Action,

The duties of defendants set forth in the Memorandum of Mediated Settlemnent
have not been discharged in full as of the date that plaintiff tendered this
Release to defendants through counsel. Defendants reaffirm their obligations to
discharge their duties as set forth in the Memorandum of Mediated Settlement,
including the recording of a corrected survey, the filing of supplemental
declarations, providing easements, executing a quit claim deed or deeds, and
otherwise complying with and discharging their duties as set forth in the
Memorandum of Mediated Setilement. Defendants ratify and reaffirm their
duties to discharge the obligations sef forth in the Memorandum of Mediated

Settlement.



Upon execution of the Agreement, the Parties will dismiss the Lawsuit with
prejudice by stipulation, said dismissal to be filed by counsel for TVHA.
However, any obligations hereunder not satisfied by the time a dismissal
is filed are not discharged by the filing of the dismissal or the execution of
this Agreement. Such obligations shall survive and remain fully
enforceable.

Except as specifically contemplated in this Agreement and the
Memorandum of Mediated Settiement, which define duties that
defendants currently owe or will continue to owe to plaintiff until
discharged, plaintiff releases defendants, along with their shareholders,
agents, successors, assigns, heirs, and representatives, from any and all
claims, actions, causes of action, demand, damages, costs, interest,
judgments, expenses, liabilities, attorneys’ fees and legal costs of any
nature whatsoever through the date of this Release, including, without
imitation, any and all claims, known and unknown, arising out of or
connected with the Condominium Complex described above, including
those as alleged in the Lawsuit. This Release is not an acknowledgment
of liability by defendants, by whom liability is expressly denied. Rather, it
is an act by Parties to resolve the controversy, to draw litigation o a close,
and to terminate the Civil Action.

The Parties further release Defendants’ Insurers, Nationwide Insurance
and Travelers Insurance Company, from any and all claims arising out of
or refating to the Civil Action; this release, however, does not extend to
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claims unrelated o this Civil Action, or to other obligations the insureds or
insurers might owe beyond the scope of the Civil Action.

7. Nothing in this Release or the Voluntary shall discharge the Parties from
their duties hereunder or under the Memorandum of Mediated Settiement
that have not yet been fulfilled.

8. Notwithstanding any other provision of this Settlement Agreement or
attachments thereto, TVI shall promptly bring current any and alt
obligations that it may have for condominium assessments, including, but
not limited to, those set forth in the Memorandum of Mediated Settlement,
along with any and all accrued assessment obligations, interest and late
fees owed thereupon.

9. This Agreement shall be governed and construed by and under the laws

of the State of North Carolina.

IN WITNESS WHEREOQOF, the Parties have executed or authorized their agents to

execute this Settlement Agreement and Release as of the date first above written.

S&) E)XI\ﬁi_E‘iSSOC!AT!ON INC.
T

Its: .?(”%S }f‘ybﬁ\ﬁ

e
ME‘N‘F
% /ﬁ 4 74

ANTH FISHER, Ili

e




JEANETTE K. FISHER



STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
COUNTY OF TRANSYLVANIA SUPERIOR COURT DIVISION
07 CVS 584
TOXAWAY VIEWS HOMEOWNER’S
ASSOCIATION, INC.,

Plaintiff,
y, MEMORANDUM OF
MEDIATED SETTLEMENT
TOXAWAY VIEWS, INC., JOHN FISHER,
and IEANETTE FISHER,
Defendants.

v/

The parties, TOXAWAY VIEW HOMECGWNER'S ASSOCIATIONS, INC., TOXAWAY VIEWS,
INC., JOHN FISHER, and JEANETTE FISHER, hereto stipulate and agree that a Mediated
Settlement Conference was held on the 29™ day of fune, 2009, and subsequently an
agreement was reached. The terms of this agreement are;
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2. Issues hot settled by this Agreement are as follows:

N/A




3. Closing papers {consent judgment or voluntary dismissal) will be filed with the Court

%w:mﬁiﬁw} 6 (T?éru_d {attorney or party} will be responsible for W’) E{ﬁ
fling the closm apers with the Court L\ nocom K’(“‘t\\mn QVP
oc wunertel Qa(‘"r N S‘\w Se Mokust

AT sSR) mﬁb\ T8\ \C"’ :
4_£ach of the parties hereto sha!l bear hisfher/their/its own attorney fees, costs and

pro rata share of the costs of this Mediated Settlement Conference.

5. The parties and their respective attorneys agree and consent to the Court entering
and enforcing an Order based upon the terms and conditions contained in this

Agreement,

For the Plaintiff
Tﬁ"ﬁd\\ua Vaoa s fkomﬂﬂé’f 3
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/\ CLONINGER
A2 BARBOUR
303 SEARSON

JONES

Attorneys
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Exhibit "A”

1. John Fisher and Jaanette Fisher {hereinafter, “Fisher” which reference shall include
any fegal entity controlled by Fisher} and Toxaway Views, Inc. {hereinafter "TVI") shall
obtain a new survey of the entire property encompassed in the Toxaway Views
Development {approximately 11.7 acres) together with any encroachments by the
cormon facilities of Toxaway Views Development (“development”} on the personal
property of Fisher, and TV shall then file one or more supplemental declarations to
subject all of said property to the Declaration Creating Ownership and Establishing
Restrictions, Covenants, and Conditions for Toxaway Views (Book 130 at Page 971)
together with amendments thereto, suibject to the terms and conditions of this

agreement,

2. Fisher and TV shall effect conveyance to Taxaway Views Homeowner’s Association,
inc. {hereinafter, “HOA"} of an easement for the subject drain field located on
property controlled by Fisher into which a portion of the sewage from Building 1
flows. Once Fisher completes construction of a sewage treatment plant on Fisher's
property, or other property not part of the condaminium then HOA agrees on behalf
of itself and the owners of the units in Building 1 that Fisher may disconnect the units
in Building 1 from the ‘septic tank” and subject drain field described herein and
connect those units to the private sewage system constructed by Fisher and TV,
provided that the construction of the system and the connection of the owners to the
system is at no cost to the HOA or the owners of the units in building one, and further
provided that the owners of the units in building one at the time of the connection to
the sewage system will be entitled to use the system for as long as they own their
units at no charge. Subseguent owners will not be charged at a higher amount than

the going rate, but such exemption from charges for sewerage treatment will

Justice Matters
Cloninger, Barbour, Searson, & Jones, PLIC
21 Battery Park Avenue Suite 201, Asheville, NC 28801 phone 828-252-5555 fax 828-232-9158 www. lawyersashevitle,com



terminate upon conveyance of each unit in building one.

HOA agrees on behalf of itself and its members not to interfere in the construction of
any additional units described herein by TVI, and TV! agrees to adhere to reasonable
construction guidelines to avold interference with use of the condominium property in
fine with constructions practices found in other similarly situated residential

devetopments in western North Carofina.

So long as the declaration of covenants is amended 1o require the use of fiber cement
siding on the units in the development, TV agrees to use only fiber cement siding on
any new units constructed. TVI further agrees to vole any interest they may havein
favor of such an amendment of declaration, TVI further agrees that it will use the

same color fiber cement siding on any new units as that in the existing units.

The parties hereto agree to execute a general release of all claims except for claims

arising out of a breach of this settlement agreement.

TVI agrees to abandon all declarant and/for development rights within the
development and as set forth in the declaration as amended, except the right to build
and 1o mariet the units more fully described herein Including use of reasonable

signage attendant to marketing.

The parties agree to take sych steps as are necessary to “clean up the title and tax
issues” consistent with the laws of the state of North Carolina and as they may pertain

to the submission of real property to the condominium property.

Within 3 months from the date hereof, TV! shaill demobilize alf construction activity
and remove constiruction equipment in the development except for the internal finish

work to be completed in Unit 801, If there are any other times during which Fisher or



TV! are not engaged in construction for a period of three months or more, they must

demobilize then as well.

9. Within 7 years from the date hereof, TVI may begin construction of the first additionat
building to be constructed by TV1, which building may consist of up to 6 units, Upon
commencement of construction, the first building must be complete within 2 years thereof.

This building will be constructed within the “center” area marked on the attached plat.

10. Within 10 years from the date hereof, TVi may begin construction of the second
additional building to be constructed by TV, which building may consist of up to 6 units.
Upon commencement of construction, which in this document means issuance of a building
permit, the second buitding must be complete within 2 years thereof, which in this
document means issuance of a certificate of occupancy. This building witl be constructed

within the “center” area marked on the attached plat.

11. Within 13 years from the date hereof, TVI may begin construction of the third additional
building to be constructed by TVI, which building may consist of up te 6 units. Upon
commencerment of construction, the third building must he complete within 2 years
thereof, This building will e constructed within the “center” area marked on the attached

plat.

12. Within 20 years from the date hereof, but only upon completion of the three
additional buildings described in paragraphs 9-11 above, TVi may construct two
additional buildings consisting of up 1o 6 units each within locations marked as X4 and

X5 on the attached plat.

13.  ifthe Fishers and TV fail to meet any of the deadlines set forth in paragraphs 9-
12, then Fishers' and TVI's rights to build hereunder shall cease, except that they may

complete the building then in progress.



14, Duringthe period of construction of the buildings described in paragraphs 9-12,
TVI shall have the right 1o maintain a model unit for sales purposes in each building

constructed,

15. " TVl agrees, that upon the completion of construction of any additional building
and the sale of the first unit therein, the individual assessments for the units sold to any
purchaser shall be made to HOA. TVI further agrees that from that point until the point at
which the last unit in said buitding is sold, TVt shall be responsible for paying a 25% share
of a regular assessment to HOA, and that TV shall also be responsible for maintenance of
said building, said maintenance to meet the community-wide standard, until the tast unit

in it is sold.

186. From 1 July 2009 forward, TVl shall be respansible for payment of a 25% share of
the regular assessment on Unit 801 until said unit is sold. During the period in which 1Vi
Is paving a 25% share of an assessment, they shall be entitled to a % vote in HOA matters

for each such 25% share of an assessment paid.
17. Within 30 days hereafter Fisher and T shall pay HOA $15,000.00.

18. The parties agree to execute such dotuments as are reasonably necessary to effectuate

this agreement.
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STATE OF NORTH CAROLINA

TRANSYLVANIA COUNTY CLARIFICATIONS TO THE
MEMORANDUM OF
MEDIATED SETTLEMENT

This Exhibit 2 to the Settlement Agreement and Releasa (“Agreement™) is

L %}\ 7 ‘. %Lf‘ .
executed this, the 1‘5/ of 6‘ }’,MJ@W“%V , 2 y and between the parties io

the Agreement. It contaiﬁs clarifications to the Memorandum of Mediated Settlement |
referenced in the Agreement as Exhibit 1. Certain paragraphs in the Memorandum of
Mediated Settlement are revised as follows, and deemed to be part and parcel of the
Memorandum of Mediated Settlement:

1. Paragraph 1 is revised by striking “(Book 130 at Page 971)” and

substituting “(CD 4, Page 42, Transylvania County Register of Deeds)”.

8. Paragraph 8 is revised by striking the second sentence and substituting the
following sentence for it: “If there are any other times during which TVI is
not engaged in construction for a period of three months or more, it must

demobilize then as well.”

13.  Paragraph 13 is revised by striking its current content, and substituting the
following paragraph for it: “If TVI fails to meet any of the deadlines set
forth in paragraphs 9-12, then TVI’s rights to build thereunder shall cease,

except that TVI may then complete the building then in progress.”

=
H
=
=
F3
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IN WITNESS WHEREOF, the Parties have executed or authorized their agents to
execute this document captioned “Clarifications to the Memorandom of Mediated

Settlement™ as of the date first above written.

TOXAWAY VIEWS HOMEOWNERS ASSOCIATION, INC.
By:
Its: \ Pt-;&& 8&7

TOXAWAY VIEWS, INC.

By:

its;

ANTHONY FISHER, lli

JEANETTE K. FISHER
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STATE OF NORTH CAROLINA

TRANSYLVANIA COUNTY CLARIFICATIONS TO THE
MEMORANDUM OF
MEDIATED SETTLEMENT

This Exhibif 2 to the Settlement Agreement and Release (“Agreement™) is

executed this, the of : , 2010 by and between the parties to

the Agreement. I; contaiﬁs clarifications to the Memorandum of Mediated Settlement |
referenced m the Agreement as Exhibit 1. Certain paragraphs in the Memorandum of
Mediated Settlement are revised as follows, and deemed to be part and parcel of the
Memorandum of Mediated Settlement:

1. Patagraph 1 is revised by striking “(Book 130 at Page 971)” and

Substimting *(CD 4, Page 42, Transylvania County Register of Deeds)”.

8. Paragraph 8 is revised by striking the second sentence and substituting the
following sentence for it: “If there are any other times during which TVI is
not engaged in construction for a period of three months or more, it must

demobilize then as well.”

13.  Paragraph 13 is revised by striking its current content, and substituting the
following paragraph for it: “If TVI fails to meet any of the deadlines set
forth in paragraphs 9-12, then TVI’s rights to build thereunder shall cease,

except that TVI may then complete the building then in progress.”

Bhutery Ho, 5208




IN WITNESS WHEREOF, the Parties have executed or authorized their agents to
execute this document captioned “Clarifications to the Memorandum of Mediated -

Settlement™ as of the date first above written.

TOXAWAY VIEWS HOMEQWNERS ASSOCIATION, INC.
By:

Its: v?(‘tcs &@&7

TOXAWAY VIEWS, INC.

AR

mNETTE K. F%HE R
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Please return to Robert E. Dungan, Esq., One Rankin Avenue, Third Floor, Asheville, North Carolina 28301

STATE OF NORTH CAROLINA
COUNTY OF TRANSYLVANIA

Supplemental Declaration and Restatement of
Declarant Rights for Toxaway Views Condomininm

Toxaway Views, Inc., a North Carolina corporation, (“Declarant”) does hereby make this
Supplemental Declaration and Restatement of Declarant Rights for Toxaway Views
Condominium (sometimes “Toxaway Views”) with the mutual agreement of the Toxaway Views
Homeowners Association, Inc., a North Carolina nonprofit corporation (“Association’™).

WITNESSETH

WHEREAS the Declarant, as the developer of Toxaway Views Condominiam, is the
ownet of remaining portions of two tracts comptising approximately 11.11 acies that were
described in the Declaration for Phase I of Toxaway Views as being the real property intended
for development of as many as 176 condominium units and that are more particularly described
in Exhibit “A” attached hereto and by this reference made a part hereof (“Condominium

Property”); and

WHEREAS, the Declarant created Toxaway Views condominium under the North
Carolina Unit Ownership Act (NCGS, Chapter 47A) by recording the initial Declaration
Creating Unit Ownership and Establishing Restrictions, Covenants, and Conditions for Toxaway
Views, Phase I (“Declaration™) on June 17, 1983, in Condominium Drawer (Book) 4, Page 42,

Transylvania County Registry of Deeds; and

WHEREAS, in accordance with the Declaration, the Declarant has been developing the
Condominium Property in phases; and, to effect that process, the Declarant has retained the right
and authority to record Supplemental Declarations in connection with the development; and

WHEREAS the Declarant has currently constructed 49 condominium units in € buildings
on portions of the Condominium Property; and




WHEREAS the Declarant has only submitted to the Declaration thosz portions of the
Condominium Property on which the existing buildings ars lecated; and

WHEREAS the Declarant has the right to construct additional condomininm units as set
forth 1n the Declaration; and

WHEREAS, disputes with respect to the construction of condominium units and with
tespect 0 the scope of Declarant rights have arisen between the Association and the Declarant;
and

WHEREAS, the Association filed a legal action Case No. 07 CVS 589 Transylvaﬁia
County Superior Court against the Declarant and its owners; and

WHEREAS, the Declarant and its owners answered the action and filed counterclaims
against the Association; and

WHEREAS, at mediation the plaintiff and the defendants agreed to settle the ahove-
referenced litigation in accordance with the Memorandum of Mediated Settlement dated June 29,
2009, as amended with respect to Paragraph 1, &, and 13 of the Memorandum as set out in the
Jaly 15, 2009, letter from Declarant’s attorney and as agreed 1o by all parties; and

WHEREAS, in order to satisfy the terms of the Memorandum of Mediated Settlement, as
amended, the Declarant must submit alf of the Condominium Property to the Declaration through
this Supplemental Declaration, but at the same time preserve and poarantee the refention of
certain Declarantrights including the right to construct as many as thirty (30) more
condominium units in five {5) buildings.

NOW THEREFCRE, the Declarant with the agreement of the Asscciation makes the
following Supplemental Declaration for Toxaway Views:

1. Declarant hereby submits the Condominium Property as described in Exhibit “A”
attached hereto and by this reference incorporated herein to the Declaration, as amended,
for Toxaway Views.

2. Declarant, its successors, and assigns, subject to the conditions set forth below,
retain the right to build no more than thirty (30) additional condomintum units
(“Additional Units”) on the Condominium Property with such anits being constructed in
no more than five (5) separate additional buildings (*Additional Buildings™).

3. The five additional building sites will be located approximately as shown and
labeled “Proposed Condo Bidg”on that plat of the Condomininm Property recorded in
Plat File Book 13, Page 346, Transyivania County Repistry of Deeds, (“Condominium
Plat™).

4. Declarant’s right to construct the Additional Buildings shall be limited with
respect to time of constroction as follows:



5.

Al Within seven {7} years from July 1, 2009, Declarant, its successor ot
assigns may begin construciion of the first additiona! building to be constructed,
which building may consist of up to six (6) units. Upon commencement of
construction which means issuance of a building permit, the first additional
building must be completed within two (2) years thereof, which means issuance
of a certificate of occupancy. This building along with two other additional
buildings will be constructed within the circular “center” area shown on the
Condeminium Plat,

B. Within fen (10) years from July 1, 2009, Declarant, its successor or assign
may begin construction of the second additional building to be constructed, which
building may consist of up to six (6) units. Upon commencement of consiruction,
which means issuance of a building permit, the second additional building must
be completed within 2 years thereof, which means issvance of a certificate of
occupancy. This building will also be censtructed within the circular “center”
area shown on the Condominium Piat.

C. Within thirteen (13) years from July 1, 2009, Declarant, ifs successor or
assign may begin construction of the third additional building to be constructed,
which building may consist of up to 6 uaits. Upon comimencement of
construction, which means issuance of a building permit, the third additional
building must be completed within 2 years thereof, which means issuance of a
cerfificate of occupancy. This building will also be constructed within the
circular “center” area shown on the Condeminium Plat.

D, Within twenty (20) years from July 1, 2009, but only upon completion of
the three additional buildings described in subparagraphs A-C above, Declarant,
its successor, or assign may construst two additional buildings consisting of up to
six {6) units each at approximate locations shown on the Condominium Plat.
Upon commencement of construction of either of these two Additional Buildings,
which means issuance of a building permit, any such Additional Building must be
completed within two years thereof, which means issuance of a certificate of
occupancy, Therefore, any and all construction allowed must be completed no
Jater than twenty-two (22) years from July 1, 2009 (re. July 1, 2031)
[“Construction Period™].

E. If the Declarant, its successor or assign fails to meet a,njr of the deadlines
set forth in subparagraphs A-D, then its rights to build set forth above shall cease,

except for completion of any building then under construction.

Neither the Association nor any of its members shall interfere with the

construction of the Additional Units by the Declarant, its successors or assigns, provided
that such construction is done in compliance with the Declaration and all applicable laws.
Declarant, its successor or assign shall during the construction of any Additional Building
on the Condominium Property adhere to reasonable construction guidelines to avoid



interfersnce w ﬂ” use of the Condominium Property in line with constructions practices
found int other sirnilarly situated residential developrments in western North Carolina.
6. In connection with the construction, marketing, and sale of any and all Additional

Units, Declarant, its successor or assign shall have and retain during the pendency of the
Construction Peried the foliowing rights:

Al Right to maintain and to operate a model condominium unit for sales
purposes in each Additional Building constracted;

B. Right to erect and maintain reasonable signage for the szle and marketing
of any and all Additional Units;

C. Right of ingress and egress of construction vehicles on to the
Condominium Property for purposes of constructing Additional Buildings;

D. Right to file Supplemental Declarations for the purposes of submitting
Additional Buildings and Additional Units as contemplated herein to the
Toxaway Views Condominium.

7. Condominium assessments shall be paid on all Additional Units as follows:

A. Upon the sale of each condominium unit in any Additional Building, the
purchaser shall pay regular assessments on each such unit to the Association.

B. Declarant, its successor or assign shall pay after the sale of the first unit in
any Additional Building, twenty-five percent {25%) of the regular assessments on
each remaining unit in the Additional Building vntil each unit is sold. During the
period in which the Declarant is paying a twenty-five percent (25%) share of an
assessment, the Declarant shall be entitled to a one quarter member vote in the
Assoctation for each such twenty-five percent share of an assessment paid.

C. Until the last unit is sold in any Additional Building, Declarant, its
successor, or assign shall be responsible for maintenance of such Additional
Building,

8. Except for the Declarant rights set forth above in this Supplemental Declaration,
the Declarant hereby abandons any and all other Declarant rights that may be contained
in the Declaration.

9. The rights, duties, and obligations of the Declarant set forth herein shall nure to
any and al! successors and/or assigns.
24 T sERTEN oL

Thisthe &% day of Juse, 2010.

Declarant: Toxaway Views, Inc.
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NORTH CARCLINA
PoNtomzBs  COUNTY

1 *ng'?&fﬂiﬁff 7. wWiAtase | Notary Public for sald County and State, certify that
personally came before me this day and acknowledged that he is Secrerary of Toxaway Views, Inc.,
a corporation, and that by authority duly given and as the act of the corporation, the foregoing
instrinent was signed in its name by its President, sealed with tts corporate seal, and attested by
himself as 1ts Secretary. Py I

oA
Witness my hand and official seal, this the a3 day of SETEMBE_ 2048,

- Jeanne T, Warner et o), W Bt
(SEAL) Notary Public T T TS
Buncombe County, NG Notary Public
Commissien Explres
Apell 20, 2015

. . )&
My commission expires }4}7’) Rl 20, 20105

Association: Toxaway Views Homeowners Association, Inc.
(Seal)

Prasident

Attest:
Secretary

NORTH CAROLINA
- COUNTY
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%__,e-cretary
NORFHEAROERNA sine o {(L g
SRenns COUNTY ‘
f /)/” vt pMACEigLncs Notary Public for said County and State, certify that

personaily came before me this day and aaknowledged that he is Secretary of Toxaway Views, Inc,,

a corporation, and that hy alithorﬂy duly given and as the act of the corporation, the foregoing
instrament was signed in its name by its PIGS{dBﬂt sealed wilh its corporafe seal, and attested by
himself as its Secretary. ; N,

\

S

: Witness my hand and ofnmal seal, this the 'f day of S ,_w,,«ﬂ/,n,( , 207

E(E\.“N MA\,K EWICZ 3
Notary Public - State of Florida
» £ My Commission Expires Mar 15, 201
Commission # 0D 753637  §
Bonded Thrnugh '\Iauonal Nmaw Ass '
e e i

/ My commission expires i g e, L \\ W

_ﬂ - __,,,,__._._,_.,u.,... L e

Association: Toxaway Views Homeowners Assoclation, Inc.

{Seal)

A’ctest; 4/7 a4 Si{? 2N
Secretary -

RORTHCAROER, { /ol
S48 hns  COUNTY
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I Aepn MR, oo . Notary Public for said County and State, cortify th
persopally came befo me this day anf‘ acknowledged that he is Secretary of Toxaway Vievw%
Homeowners Association, Inc,, & nonprofit corporation, and that by authority duly given and as the
act of the corporation, the forefromo“ nstrument was signed in its name by its President, seaied with
its corporate seai, and attested by himself as its Secretary.

o . o o \
Witness my hand and official seal, this the 22 day of el , 20,

ey
Holary Public - Siste of Flovida
My Commission Exires Var 18, 2012
£ og-é! Commigsion 4 DD 733637
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FAWORD D_OCUMENTS\CONDO & HOANToxaway Views\Supplemental Declaration and Restalement doc
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remm@ at 4 i1x fach oy elght tach rock with and WO pazie scrined oB 1Ls
top, or the sbuth’ side of an el read in the llpe of propérty belonging o
. ‘Lake Toxdvay Company and runninag thence. fron the' poirr of baginming with the
Adme of Lake Tozaway Company, - Lwo ‘calle as:follows: ‘North 19 deg. 59 min.
East, L013.37 Feat to am ironm pipe; “theace North 0F deg. 38 wig. Fast, 182.835
fagt to.an lroa pipe; i:hzence North & dag 36 min. West, B7.51 feef to a peint
in the teunter of the pavesent of U.5. HipHway- B4 thence with the center of-
_tHe Wighway ‘hrée calls as foilows: . Sourh 82 deg. ‘55 min. Rast, 343,40 faery
-Sozth 81 deg. 21 mwin, Hast, 106.02 faet; Horth 34 deg. 46 min. Bast, 41,16 feet;
thence laaving che Highway and running South 27 dez. 48 uwin, Bast, 181.36 feet -
CoTh oA iren pipe; Lheace Hortit 40 dag. 03 mis. Badt,’ 257,63 feet.to an fxom. -
" pipes ‘thence. Sonch '35 deg. 03 win. East,- 54,32 feet ¢oan irqn pipe; Ehence
Sonth 14 deg. 22 wid. East, 90.25 feat Co 4o iron pipe; thence South’ 04 deg.

22 min. Wast, 88,12 feer %o an Iron pipe; thagee Svuth B dég. 45 win. West,

176,18 fest to an iron phpa; thence South 0% dag. 5% miw, EBast, 62,60 fast

te a2z ‘iron pipe; thence South © dEg. 35 win, Wegt, 160.74 feet to 4u Lron pipe;

" thénee Sourh 54 deg. 34 -miy, West,-§3.35 feet te ap dwon pipe; thence South 61
deg. &6 win, West, 135748 fder to an irom pipe;. thetca South. 49 deg. 3¢ min,

. West, "86.50 ‘fert to an dxom pige; thence Sou*‘h 38 deg. 09 min. Wesg, 90.07 fPet
te &niron p1pe vberve Scuth 5% dag. .08 thin. Wmst 111,14 feer to an iron pipe;
" thence SOuc‘h 69 deg. 32 ‘win, Hest, ‘?5 41 fﬁet:. to.an izon.pipe them_e Souch 84 dag

53 min. “West, 10327 fepe to an. iren pipe; thence South £3 ¢deg. 37 win. West,

© 86,05 Ffeet to A iron plpei: therce Sauch 29 dez. 30 min, Wast,. 153.510 feet. to. an

" drow.pipe; thence SoRth 35 deg.. 58 win. West i0B.60 faet.to an iron pipe]. thﬂ_nce

“Bowuth 33° dég. 21 mj_n “West, 120130 fest to the point of beginning. Cuntainiﬂg -

LOLYG acres, mote o less, as suweyed an -:[ _plgrr_ed_ By Willjam Lecpard, 518 oa -
.ASaptembar lheh, L982 ’ . X e ST R
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Seez)nd Tract .

_EEGINNING at a porﬂ: 111 -he center of z:ha pave:nem_ of u.g, Hivh;vay 64 g;hich ‘said poinc
arandys the falloaing e r,alls frod & conersta monuhen s (said manummt "bedng- t‘xa
o sour.heast corper of the Cash prOpel“t}' in the Aine of Lakd Toxawav cn:mpany} South
- 86 deg 35 min, East, 152.50 feet and Horth ¥ deg. 34 win. Wesc, §7.51:feet and .
- runaing thence from the said point of béginning -thus establlshed South & deg.’

36 min. Basc, 67,51 feer t0 an iron pin vhe Northeastern.corner of a tractk. of

.1larg mmed by Lake Toxavay Company, thence with the Toxaway lips North -84 d&g,

© 35.min.. West, 152,50 feet to & concrete, monumenf. the Southeast corser of tha Cash
pzo'\ercy describhed in Dead Book 219 paga 810y thﬁnce with the Cagh lina Worth 1 deg.
- 34 min. Bast, 600.0 feet to a point in the cearer. of .Che pavement of I1S. Highidy-

. 64; thHenca with the centar af the pavement In'a south and thés souCheass Jdivertion,

to the polint u::f baginning cont&im’.ng Q. B atres, mo;:e or 7&35 Y suwasred and platced
by William Laonard RLS, . . - .




STATE OF NORTH CAROLINA iN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DiVISION

FILE NO. 07 CVS 589

COUNTY OF TRANSYLVANIA 7
FILE NO. 10 M 354

FILE NC. 10 M 362

TOXAWAY VIEWS HOMEOWNERS
ASSOCIATION, INC.

Plaintiff,

NOTICE OF CANCELLATIO F LIS
PENDENS™® = &
i

V3.

Y = 8 -
TOXAWAY VIEWS, INC.; JOHN L D e 1”‘;
ANTHONY FISHER, Il AND JEANETTE w = 1
KAY FISHER TR )
o R
Defendants. s €

Plaintiff's undersigned counsel, pursuant to N.C.G.S. §1-120, hereby gives

notice of cancellation of lis pendens as to certain real property located in Transylvania

County, North Carolina described as follows:

1. That certain 11.7 acres, adjacent to Highway 64 in Lake Toxaway, as
recorded in Book 130, Page 971 of the Transylvania County Register of Deeds.

2. That certain 11.7 acres, adjacent to Highway 64 in Lake Toxaway, as
recorded in CD 4 Page 42, Transylvania County Register of Deeds.

In connection with this Notice of Cancellation of Lis Pendens, plaintiff has
caused to be filed with the Transylvania County Register of Deeds a Supplemental
Declaration and Restatement of Declarant Rights for Toxaway Views Condominium

which remains in full force and effect and which is not cancelled hereby. A copy is

atiached hereto.
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This, the __of October, 2010.

Cr S 2

Edward L. Bleynat Jr. |SB#165587
Ferikes & Bleynat, PLLC

21 Broad Street

Ashevitle, NC 28801



CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served the foregoing
NOTICE OFf CANCELLATION OF LIS PENDENS on all parties in this action. via first
class mail, addressed to their attorneys of record:

W.O. Brazil, lll

COGBURN & BRAZIL, P.A.
P.O. Box 120

Asheville, NC 28802

Attorney for Defendant, Toxaway Views, Inc.

Robert E. Dungan

DUNGAN & ASSOCIATES, P.A.
One Rankin Ave. 3d Floor
Asheville, NC 28801

Attorney for Defendant Toxaway Views, Inc, John
Anthony Fisher, Il and Jeanette Kay Fisher

David W. Hood

PATRICK, HARPER & DIXON, LLP
P.0Q. Box 218

Hickory NC 28603

Wy
This the( ( day of October, 2010.

Edward L. Bleynat, Jr. -
FERIKES & BLEYNAT, PLLC
21 Broad Strest

Asheville, NC 28801

¥

828-251-1588
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